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STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Pl ai ntiff-Respondent, MAR 13, 1998
V. Marilyn L. Graves
Clerk of St_Jpreme Court
James E. Szul czewski , Madison, W1

Def endant - Appel | ant - Peti ti oner.

REVI EW of a decision of the Court of Appeals. Reversed and

r emanded.

1 SH RLEY S. ABRAHAMSON, CHI EF JUSTI CE. This is a
review of a published decision of the court of appeals, State v.

Szul czewski, 209 Ws. 2d 1, 561 NWwW2d 781 (C. App. 1997),

nodi fying and, as nodified, affirmng a judgnent of the Grcuit
Court for Dane County, Mark A. Frankel, Judge.

12 The single, limted issue presented is whether a
circuit court may stay execution of a prison sentence of a
def endant who was found not guilty of a crine by reason of nental
di sease or defect (N@) in a crimnal case; was commtted in that
case to the Departnent of Health and Social Services (the DHSS)

for custody, care and treatnent under Ws. Stat. § 971.17; and
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was not discharged from the NG commtnent at the time of
convi ction and sentence for a subsequent crine.*?

13 W hold that under Ws. Stat. 88 971.17, 973.15(1) and
973.15(8)(a), a circuit court has the discretion to decide
whet her to stay execution of a prison sentence inposed on an NG
acquittee who is convicted of and sentenced for a crime while
under the NG commtnent. W therefore reverse the decision of
the court of appeals and remand the cause to the circuit court to
determ ne whet her the defendant's sentence shoul d be stayed.

I

14 The facts are not in dispute for purposes of our
revi ew. In 1975 the defendant, Janmes E. Szul czewski, was found
NG of nmurder and attenpted nmurder. He was commtted to the DHSS
for custody and treatnment pursuant to Ws. Stat. § 971.17(1),
whi ch governs the commtnent, release and discharge of persons
adj udi cated NG .

15 In 1995, while institutionalized in accordance wth
Ws. Stat. 8§ 971.17, the defendant was convicted of assaulting

another patient at the Mendota Mental Health Institute.?

' Ws. Stat. 8§ 971.17(8) (1993-94) provides that "[t]he
commtnent, release and discharge of persons adjudicated not
guilty by reason of nental disease or nental defect for offenses
commtted prior to January 1, 1991, shall be governed by s.
971.17, 1988 stats., as affected by 1989 Wsconsin Act 31."

The defendant was found NG on charges of nurder and
attenpted nurder in 1975. Further references to Ws. Stat.
8 971.17 in this opinion will be to Ws. Stat. (1987-88).

> The defendant was convicted of battery by a prisoner in
violation of Ws. Stat. 8§ 940.20(1)(1991-92). Section 8§ 940.20(1)
provi des as foll ows:
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Al though the defendant initially entered an NG plea to the
battery charge, he withdrew the plea prior to trial.

16 The circuit court sentenced the defendant to five years
in prison on the battery charge and ordered him inmmediately
transferred to the Departnent of Corrections (the DOC) for
assessnment and placenment in the Wsconsin prison system

17 The court of appeals affirned the judgnent of the
circuit court and the order of the circuit court denying the
defendant's notion for sentence nodification.? The court of
appeal s concluded that imedi ate comencenent of the defendant's
prison sentence was required by Ws. Stat. § 973.15.°

[

18 This case involves the interpretation of Ws. Stat.

88§ 971.17 and 973.15. The issue of statutory interpretation

presents a question of |aw. See Carlson & Erickson Builders v.

Any prisoner confined to a state prison or other state,
county or muni ci pal detention facility who
intentionally causes bodily harm to an officer,
enpl oye, visitor or another inmate of such prison or
institution, without his or her consent, is guilty of a
Class D felony.

® The circuit court ordered the prison sentence to be
"concurrent” with the NG commtnent. Relying on Ws. Stat.
8§ 973.15(2)(a), the <court of appeals held that the words
"concurrent with Not Quilty by Insanity commtnment” be deleted
from the judgnent. The defendant and the State agree with the
court of appeals decision that a prison sentence cannot be
concurrent with an NG commtnent because an NG commtnent is
not a sentence as required by 8 973.15(2)(a). This issue is not
before this court in the present case.

* Further references to Ws. Stat. § 973.15 in this opinion
will be to Ws. Stat. § 973.15 (1993-94).
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Lanpert Yards, 190 Ws. 2d 650, 658, 529 N.W2d 905 (1995). This

court determ nes questions of |aw independently of the circuit
court and court of appeals, benefiting fromtheir analyses. See
id.
11
19 Two statutory provisions are at issue in this case.
The first is Ws. Stat. § 971.17, which governs the custody,
care, treatnent and discharge of an NA@ acquittee commtted to

the DHSS. Section 971.17(1) reads in pertinent part as foll ows:

Wen a defendant is found not gquilty by reason of
ment al di sease or defect, the court shall order himto
be commtted to the departnment [of health and soci al
services] to be placed in an appropriate institution
for custody, care and treatnment until discharged as
provided in this section.

10 Chapter 971 of the Wsconsin statutes details the
procedure for the discharge of an N@ acquittee fromthe DHSS and
from placenent in a nental health institution. Section 971.17
makes no provision for an NGE acquittee in the event the NGJ
acquittee, like the defendant in this case, is convicted of a
crime while under a chapter 971 conm tnent.

11 The second statute at issue in this case is Ws. Stat.
8§ 973.15, two subsections of which conme into play in this case.
Subsection (1) of § 973.15 states that except as otherw se
provided in 8§ 973.15, all sentences commence at noon on the day

of sentence. Section 973.15(1) reads as foll ows:

Except as provided in s. 973.032, all sentences to the
W sconsin state prisons shall be for one year or nore.
Except as otherwise provided in this section, all
sentences comence at noon on the day of sentence, but
time which elapses after sentence while the convicted
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offender is at large on bail shall not be conputed as
any part of the termof inprisonnent(enphasis added).

12 The other subsection, Ws. Stat. 8§ 973.15(8)(a), sets
forth exceptions to the rule that all sentences commence at noon
on the day of sentence and provides that a sentencing court may
stay the execution of a sentence of inprisonnment in three
ci rcunst ances: (1) for legal cause, (2) to place the person on
probation to the DOC under 8§ 973.09(1)(a) or (3) for not nore
than 60 days.®> Although § 973.15(8)(a) states that a circuit
court may grant a stay under one of these circunstances, it does
not require the court to do so.

13 In this <case, the only exception in Ws. Stat.
8§ 973.15(8)(a) to immediate comencenent of a prison sentence
whi ch m ght arguably apply is the provision that a circuit court
may stay execution of a sentence of inprisonnent "[f]or |ega
cause." Ws. Stat. § 973.15(8)(a)l

14 In sunmmary, Ws. Stat. 8§ 971.17(1) does not on its face
aut hori ze the discharge of an NG acquittee for inprisonnent upon
sentence for a crime while 8 973.15 requires inmmediate
i nprisonment of a convicted defendant, with no exception nade

expressly for N@ acquittees. A circuit court's inposition of an

> Ws. Stat. § 973.15(8)(a) provides as follows:

The sentencing court may stay execution of a sentence of
i nprisonnment . . . only:

1. For legal cause;
2. Under s. 973.09(1)(a); or

3. For not nore than 60 days.
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i mredi ate sentence under 8 973.15(1) would run counter to the
requirenent in 8 971.17 that NG acquittees be commtted to the
DHSS until discharged from the commtnent under chapter 971
Section 973.15(8)(a) does, however, provide that a circuit court
"may" stay execution of a sentence of inprisonnent for | egal
cause, a concept we discuss later in part IV.° If conmtnent
under 8 971.17 constitutes |egal cause under 8§ 973.15(8)(a), the
courts would have the option to inpose a sentence of inprisonnent
imrediately or to stay execution of the sentence for NGd
acquittees.

15 1In this case the defendant has not been di scharged from
the DHSS in accordance with chapter 971. At the sanme tine he is
required to serve a prison sentence in accordance with Ws. Stat.
8§ 973.15(1) wunless a circuit court, in the exercise of its
di scretion, aut hori zes a st ay for | egal cause under
§ 973.15(8)(a)l.

|V

16 In this case three interpretations of the statutes are
presented to the court: that of the court of appeals, that of the
def endant and that of the State.

17 The ~court of appeals <concluded that Ws. Stat.
8§ 973.15(1) clearly states that all sentences commence at noon on

the day of sentence with no exception made for NG acquittees.

®If we were to assume that conmitment under Ws. Stat.
§ 971.17 «constitutes "legal cause" and that § 973.15(8)(a)l
mandates that a circuit court "nust" stay execution of a sentence
of inprisonment for |egal cause, 88 971.17 and 973.15 would be
conpati bl e.
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Because it saw no conflict between the sentencing and Nd&
commtnents statutes, the court of appeals declined to determ ne
whether an NG commtnent constitutes |egal cause for staying
execution of a sentence of inprisonnent.

118 The defendant argues that Ws. Stat. 8 917.17 provides
the exclusive mechanism by which an NG acquittee can be
di scharged from a chapter 971 commtnent and that the circuit
court's inposition of his prison sentence and his i1imediate
transfer to a «correctional facility were in violation of
8§ 971.17. The defendant maintains that the circuit court's order
directing i medi ate execution of the prison sentence contravenes
the purpose of 8§ 971.17, nanely providing treatnment for an NG
acquittee's nental illness and behavioral disorders. See State

v. Randall, 192 Ws. 2d 800, 532 NW2d 94 (1995). According to

the defendant's interpretation of the statutes, 8§ 971. 17
(governing discharge of NG acquittees) has primary inportance
and 8 973.15 (requiring i nmedi ate execution of a prison sentence)
is inapplicable to NG acquittees.

119 The State, disagreeing with both the court of appeals
and the defendant, views Ws. Stat. 88 971.17 and 973.15 as
conflicting and therefore in need of harnoni zation. According to
the State, the conflict arises because § 971.17 allows an NG
acquittee to be discharged froma chapter 971 comm t nent pursuant
only to certain statutory procedures that were not followed in

this case while 8§ 973.15, although allowing a court to stay
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execution of a prison sentence under certain circunstances,
requires inmedi ate execution of a sentence.’

20 The State urges this court to harnonize Ws. Stat.
88§ 971.17 and 973.15(1) by holding (1) that a prior NG
commtnment is "legal cause" for which a sentence of inprisonnent
may be stayed, and (2) that a circuit court has discretion to
determ ne whether an N@ acquittee should remain in the custody
of the DHSS or be transferred to the custody of the DOC. ®

121 Under the ordinary rules of statutory interpretation
statutes should be reasonably construed to avoid conflict. See

Law Enforcenent Standards Bd. v. Village of Lyndon Station, 101

Ws. 2d 472, 489-90, 305 N.W2d 89 (1981). When two statutes

conflict, a court is to harnonize them see Bi ngenhei ner v. DHSS,

129 Ws. 2d 100, 107, 383 N.W2d 898 (1986), scrutinizing both
statutes and construing each in a manner that serves its purpose.

See Caldwell v. Percy, 105 Ws. 2d 354, 361-262, 314 N.W2d 135

(Ct. App. 1981). The principal objective of statutory
interpretation is to ascertain and give effect to the intent of

the legislature. See Carlson, 190 Ws. 2d at 658.°

" The State observes that "[t]he court of appeals found no
conflict, but it did not explain how these two statutes which
purport to be self-contained procedures and nmake no reference to
each other, can be construed to avoid a conflict. It is
difficult to envision a construction which avoids a conflict."
Brief for State at 5.

8 The defendant's brief also urges this interpretation of
the statutes if the court does not accept the defendant's first
proposed interpretation.

°In this case the legislative history to Ws. Stat.
88 971.17 and 973.15 does not aid wus in interpreting the
st at ut es.
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22 The purpose of the Nd statute is, as the defendant
states, two-fold: to treat the NA@ acquittee's nental illness
and to protect the acquittee and society from the acquittee's

pot enti al dangerousness. See Randall, 192 Ws. 2d at 833. The

crimnal statutes and the resulting judgnent of conviction and
sentence are, on the other hand, designed to acconplish the
obj ectives of det errence, rehabilitation, retribution and
segregation. *°

123 Adopting the court of appeals interpretation that Ws.
St at . 8 973.15(1) supersedes 8§ 971.17 would frustrate the
treat ment purposes of chapter 971.

24 Adopting the defendant's interpretation that Ws. Stat.
8§ 971.17 supersedes 8§ 973.15 would frustrate the goals of the
crimnal statutes. Such an interpretation would underm ne the
deterrence, rehabilitation, retribution and segregation purposes
of the crimnal statutes.

125 In crimnalizing battery by a prisoner, see Ws. Stat.
8 940.20(1), the legislature expressed its intention that the
crimnal statute govern NG acquitees and that the objectives of
det errence, retribution, and segregation apply to NG
acqui ttees. Even if a crimnal statute does not expressly

govern the conduct of persons <confined to nental heal t h

0 See Wayne R LaFave & Austin W Scott, Jr., 1 Substantive

Criminal Law § 1.5, at 30-36 (1986).

1 Persons committed to nental health institutions after
being found NG are considered prisoners for purposes of Ws.
Stat. 8§ 940.20(1). See State v. Skanfer, 176 Ws. 2d 304, 308,
500 NN.wW2d 369 (Ct. App. 1993).
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facilities, the language of many crimnal statutes can be
interpreted to govern the conduct of such persons. It is
therefore reasonable to conclude that the |egislature intended
NE@ acquittees to experience the consequences set forth in the
crimnal code. It is also reasonable to conclude that the
| egi slature intended to effectuate the goals of the NG statutes,
including treatnment of an NG acquittee's nental illness and
behavi oral disorders, even when an acquittee commts a subsequent
crimnal offense.

26 We conclude that a circuit court can give effect to
both statutes and to the objectives of the legislature if the
statutes authorize the ~circuit <court to make a reasoned
determ nati on about inposing or staying a prison sentence on the
basis of the facts of each case.

27 The legislature has authorized <circuit courts to
exercise this kind of discretion in staying sentences of
i nprisonnment by providing in Ws. Stat. 8 973.15(8)(a) that a
court may stay a sentence "[f]or l|legal cause.” The question in
this case is whether an NG acquittee's chapter 971 comm tnent
constitutes "l egal cause.™

128 In Wsconsin there is no precise or detailed definition
of what constitutes "legal cause" for the stay of execution of

sent ence. See State v. Braun, 100 Ws. 2d 77, 85, 301 N.W2d 180

(1981). Legal cause refers to a stay based on the legality of
the conviction or the duty to enforce the sentence, and has been
expl ained as "good cause, having to do with the sentence itself,

and not on grounds which have no relation to the action in which

10
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the sentence is pronounced and are nore properly for the
consideration of the governor, in whom the power to pardon is

vested, rather than the judiciary." Drewniak v. State ex rel

Jacquest, 239 Ws. 475, 486, 1 N.W2d 899 (1942).1"
29 Historically, a stay pending appeal is a stay for |egal

cause. See Reinex v. State, 51 Ws. 152, 8 NW 155 (1881). A

stay to consolidate sentencing matters is also a stay for |ega

cause. See Weston v. State, 28 Ws. 2d 136, 146, 135 N. W2d 820

(1965). A stay for the purpose of personally accommodating a
def endant, however, is not a stay for |egal cause. See Braun
100 Ws. 2d at 85.

130 Granting a stay of execution of inprisonnent for an NG
acquittee is consistent wwth the teachings of these cases. The
"l egal cause" for granting a stay of inprisonnent has to do with
the sentence itself, not having to do wth grounds unrelated to

the action in which the sentence is pronounced. See Drewni ak,

239 Ws. at 486. A stay under the circunstances of this case is

anal ogous to a stay to consolidate sentencing matters, which has

2 The essence of the phrase "legal cause" seems to be tied

to institutional functions: |In granting a stay, a court may not
exercise a power that belongs to the executive. The sinple
reason for the circuit court's limted powers is that wupon

sentencing, the essence of the judicial process is conplete and
nothing remains for the court to do but to turn the defendant
over to the executive authority for incarceration. See State v.
Braun, 100 Ws. 2d 77, 85, 301 NW2d 180 (1981). This principle
of the limted power of a court to stay execution of a sentence
and thus to interfere with the executive branch has been
reaffirmed in several cases. See, e.g., Donaldson v. State, 93
Ws. 2d 306, 310, 286 N.W2d 817 (1980); Drinkwater v. State, 69
Ws. 2d 60, 66, 230 NW2d 126 (1975); Drewniak v. State ex rel.
Jacquest, 239 Ws. 475, 484, 1 N.W2d 899 (1942); In re Wbb, 89
Ws. 354, 356-57, 62 NW 177 (1895).

11
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been held to a be a stay for |egal cause. See Wston, 28 Ws. 2d

at 146. The stay has nothing to do with personal accommodati on
of the defendant. See Braun, 100 Ws. 2d at 85. I n addition
the decision to grant a stay for an NG acquittee properly
belongs to the judiciary in exercise of judicial discretion in
sentencing rather than to the governor in exercise of the power

to pardon. See Drewni ak, 239 Ws. at 486.

131 We therefore conclude that the phrase "[f]or |egal
cause" in Ws. Stat. 8§ 973.15(8)(a)l includes an NG comm tnent
pursuant to chapter 971 and that a circuit court nay exercise its
discretion in determning whether to stay execution of a prison
sentence i nposed on an NG acquittee.

32 This discretion is simlar to the discretion a circuit
court exercises when nmaki ng any sentence decision. |n exercising
its discretion, a circuit court nay determ ne that the purposes
of both the crimnal and NG statutes are best served by all ow ng
the defendant to remain in a nental health institution pursuant
to the NG acquittal. In these cases Ws. Stat. § 971.17 is
given primary inportance. This disposition nmay be appropriate
for exanple, in cases involving | ess serious crinmes or defendants
with serious nental illness or special treatnent needs.

133 In other cases a circuit court may determ ne that the
goals of retribution, rehabilitation, deterrence and segregation
are best served by coomtting the defendant to the custody of the
DOC upon sentenci ng. This disposition nmay be appropriate, for
exanple, in cases where the crinme requires severe punishment,

where there is a need to deter both the particular defendant and

12
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the general NG popul ation, and where the defendant needs to be
segregated fromthe general NG popul ation.

34 Accordingly, we conclude that Ws. Stat. 88 971.17 and
973.15 authorize a circuit court to determ ne whether a prison
sentence of an NG comittee should be executed forthwith for
deterrence, rehabilitation, retribution and segregati on purposes,
or whether the prison sentence should be stayed to achieve the
obj ectives of § 971.17.%

135 Because the «circuit court in this case ordered
i mredi ate execution of the prison sentence w thout considering
whet her there was |egal cause to stay the execution, we reverse
the decision of the court of appeals and remand the cause to the
circuit court to determ ne whether the sentence should be stayed.

By the Court.—JFhe decision of the court of appeals is

reversed and the cause is remanded to the circuit court.

13 Although no Wsconsin case law has defined prior NG
commtnents as legal cause to stay execution of a prison
sent ence, other jurisdictions have recognized a stay as
appropriate in situations involving an accused who is under a
psychiatric comm tnent. See Copel and v. Warden, 621 A 2d 1311,
1313 (Conn. 1993); State v. Flemmng, 409 A 2d 220, 225 (M.
1979). These courts reached their decisions on grounds other
t han those upon which this decision is based.

13






